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On October 2, 2014, the United States Department of Transportation published revisions to the Disadvantaged Business Enterprise (DBE) program regulations found in Title 49 of the Code of Federal Regulations, Part 26 (49 CFR 26).  The DBE regulations in 49 CFR 26 form the basis for the California Department of Transportation’s (Caltrans) DBE program.

As a result of the changes to 49 CFR 26, Caltrans has completed significant revisions to the following sections of its Standard Specifications:

· Section 2:  Bidding
· Section 5:  Control of Work

Following is a summary of changes:

Counting DBE Participation

2-1.12B(1) General

· To count toward meeting a DBE goal, each listed DBE, at bid opening, must possess the work category code(s) applicable to the type of work they will perform on the contract.
· If a DBE leases trucks from a non-DBE truck leasing company, it must use its own employees as drivers in order to be eligible to receive credit for the total value of the hauling services.

DBE Commitment Submittal

2-1.12B(2) DBE Commitment Submittal
2-1.33D(2)(b) Contracts with a DBE Goal

· All bidders must submit, no later than 4 p.m. on the 4th business day after bid opening, the following information:
· DBE Commitment form.
· Quote from each listed DBE that describes the type and amount of work shown on the DBE Commitment form.
· DBE Confirmation form for each listed DBE to establish that the DBE has agreed to participate in the type and amount of work shown on the form.
· If the contract goal is not met, good faith efforts documentation.  Good faith efforts documentation submitted outside of the specified timeline will not be considered as part of Caltrans’ evaluation of good faith efforts.
· Caltrans has modified its DBE Commitment and DBE Good Faith Efforts Documentation forms based on changes in 49 CFR 26.



Evaluation of Good Faith Efforts

2-1.12B(3) DBE Good Faith Efforts Submittal

· Appendix A to 49 CFR 26, “Guidance Concerning Good Faith Efforts,” has been revised.  Highlights include:

· Additional emphasis on a bidder’s efforts to identify and solicit DBEs.
· Additional emphasis on a bidder’s efforts to negotiate in good faith with interested DBEs, including evaluation of quotes provided by DBEs.
· Caltrans must consider the performance of other bidders in meeting the contract goal as part of an evaluation of good faith efforts. 

Reporting

5-1.13B(1) General

· Caltrans must begin collecting and reporting DBE payment data for all ongoing contracts.  This is in addition to the collection and reporting of DBE final utilization upon acceptance of contract work.
· Prime contractors must submit by the 15th of each month a Monthly DBE Payment form documenting payments made to DBEs during the previous month.  Failure to submit this form each month by the specified due date will result in withholds pursuant to section 
9-1.16E(3), Performance Failure Withholds, of the Caltrans Standard Specifications.

DBE Substitutions

5-1.13B(2) Performance of Disadvantaged Business Enterprises

· A substitute DBE, at the time of substitution, must possess the work category code(s) applicable to the type of work the substitute DBE will perform on the contract.
· The prime contractor must submit good faith efforts documentation for DBE substitutions within 7 days; the timeline may be extended an additional 7 days at the contractor’s request.
· A prime contractor’s inability to find a replacement DBE at the original price is not alone sufficient to support a finding of good faith efforts to replace the original DBE.




This summary was prepared by the Office of Business and Economic Opportunity (OBEO) to promote awareness of changes to the DBE regulations at 49 CFR 26.  The information provided in this document is not intended to supplement or replace contract documents that contain information regarding contract-specific requirements.

Caltrans encourages bidders and DBEs to review on a contract by contract basis all bid documents, including but not limited to, standard specifications and standard plans, forms, and addenda to identify, understand, and comply with contract requirements.

For more information about the Caltrans’ DBE program, please visit the OBEO’s web site at http://www.dot.ca.gov/hq/bep/.
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