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Objection to Adoption of Resolution of Wecessity
Parcels 79816-1.2.3.4 ~ Land Adjacent to 1000 - 1030 Lakes Drive, West Covina

Citv of West of Covina

2: May 72013 Hearing re: Resolution of Necesgity

{'o Honorable Director and Commission Members:

This olfice serves as legal counsel for the Clty of West Covina ("City™) with respect to Caltrang’
proposed gequisition by eminent domain of & portion of the above-referenced property for the 10
Freeway Widening Project (“Project™). Consideration of the propusc-‘ Resolution of Necessity 1s
scheduled for publm hearing on May 7, 2013 before a meeting of the California Transportation
Commission ("Comimission™).

The City respectfully requests that the Commission consider this letter in considering whether e
adopt the pronmgd Resolution of Necessity. The City objects to the adoption of the proposed
Resolution of Necessity and formally requests that this objection letier be made part of the
administrative record. The City's objections go towards the eriteria set furth in California Code
of Civil Procedure (“*CCP™ § 1240.303 based on the following points and authorities.

A. The City’s leaschold interests

The City has a beneficial interest irn the real property sought to be condemned as a leaseholder of

property rights at the Lakes. The properiy assels at the Lakes Olflice deveiopment are coinprised
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ol twe (2) pcxrch\: ol approximately 4.16 acres in size and dedicated cmzr"l'y for parking relared
improvements, Thw two parcels consist of surfisce parking spaces. one parking struclure on cach
parcel (2 parking structures tolal), lighting, hufrastructure. curb and t;"?;.r. fandscaping and
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Operating  Agreement. reciprocal casement agreemenis. Implementation  Agreements and
subsequent numerous amendments.
The two (2) parcels were initiaﬁv acquired and developed as 2ap '

i
v

D
Parking Auhom} based on a November 1, 1973 Parking Factii *e Leas
the Authority. The Pawnu Autherity tssucd tax-exempt Certificates of Panicipation Bor'
(Bonds™) to acquue and construct the improvements and lhc Boads were later refinanced
through a Lease Revenue Refunding Bonds by the former Community Development
Commission of the City ol West Covina (now Successos Agency to the Community
Development Commission: hereinafter collectively referred to as the “CDC™) on Aupust 1, 1988.
The CDC obtaired vwnership of the asset through lease revenue bond proceeds. which are
secured by lease agreements

On August 1, 1988, the CDC concurrently entered into a Lease Agreement with the City,

whereby the City leased the Lakes Parking Facilities from the CDC for an initial 30-year term
(through August [, 2018) with eleven (11) additional five-year exiensions (through the year
2073). Under the City's Lease Agreement, "the Project and the Site shall be used solely for the
nurpose ol providing parking and related and incidental uses: and, in case of the portions of the
project and the Site which are not subject to the Developer Subleuse, tor the purpose of
providing parking which is available 1o members of the general public.” Furthermore. under the
City's Lease Agreement and the [ndenture of Trust (between the City and Dai-Ichi Kungo Bank
of California). tE.L, Bonds will be paid by the City [rom the lease payments to be made in
accordance to the City's Lease Agreement. In the event of condemmnaticn. the Indenture of Trust
provides that all proceeds must be submitted to the Bond Trustee for replucement of parking ot
payving off Bond debt. The City's Lease confirms the use of the parking facilitics as a public and
governmental purpose.

Ihe Lakes Otfice Development subleased the public parking facilities from the City under an
Agreement 10 Sublease, dated August 1. 1988 under the same wrms of the Chity's Lease with the
CDC for an initial 30 year period with eleven (11) additional fve-year extensions (through the
vear 2073). Under the Agreement to Subieasc, the Sublessee leased 25% of all parking spaces for
Lakes otfice use and manages the remaining 75% of parking under the Operating Agreement as
narking lacility on an non-exclusive basis for the public and FEdwards Enteriainment Center
(Theater and Restaurants), The local Federal Bureau of Investigation s also located at the Lakes
Otfice development (1050 Lakes Drive, Suite 3507 and wiilizes public parking owned by the
{DC. which reinforces that parking facilities are for public and governmental purposes.

Under the Amended and Restated Constrection. Operation and Feciprocal Raseiment Agreement
("REA"). the UBC covenunted that Perking Structure [ shall be available [or use by the owners
ol e Watr Parcels and -cau:n of irclr Oecupants and Pe*mi?*c& The CDC furher granted
"nonexciusive '-a:;c:ﬂe;::s in comraon with the zencril public wWithoul pre.erciee or prioricy. on.
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i, as reasvmably pecessany lz" connection with e torgoing vehicular parking and access
easerments.” The UDC granted the owner of Watt Parcels and each of their Oveupants and
mmittess the same nonexclusive casemenis for Parking Structure I,

Although the numerous agreements cncumber the propermies as @ public pa"i\mg facility, the
l.akes Otlice De\'eiopm“ﬂ preperty owner maintains a right (but not obligation) to purchase the
propertics (Agreement Regarding Option) after the Bonds are palu in full Fow 510 }U for the 25%
icased area and fuil market value for the remaining 75% parking area based on the existing use
as a public parking facility. The City's Lease survives and maintins public parking until 2073
regardiess of whether the purchase option is exercised or not. The terms of the Lakes Office
Development Sublease wouid also continue until 2073 if the opticn is not exercised. The Lakes
Office Development s currently owned by Gateway Creseent LLC. which is completely owned
by Los Angeles County Eniployee Retirement Association (LACERA).

Considering the numerous agreements that encumber the property. outstanding Bond payments,

and the fact that the assets cannot be developed or sold for any other purpose other than a
parking facility. Any disposition nol approved by the related parties could diminish the rights
and value of related agreements and further subject the CDC and its successors as well as the
private partics to the numerous agreements to potential litigation.

The Lakes Office Deveiopment asset is a free pubuf' parking tueilits that was acquired and
deveioped forrthe sole governmental purpose of providing Iree public parking to the Lukes
~Office Development. Edwards Theater, Lakes Restaurants and surrounding businesses. As the
use of the land is restricted for public parking purposes and is subject © pumerous existing
agreements (including City's Lease), the propertics should continue to be used for the intended
goal of providing free public parking in accordance to existing agreements.

In pmpe:rhsz this marter Lo be heard before the Commission. Cahirans has not only faiied 1o muke
an offer of just compensation o the CDC. bur has not dd’fﬁ‘u%ic&h the City s leaschold interests.
Under CLP b, 1263.314, just wrlpmsat"w must iake into consideration, all damages w the
restisder o e prope: o wiere (e property W e wavn 1S vaiy @ purtion of a derger parcel.
There is an existing contractual relationship between the Cigy, the CDC and the private parties 1o
the numerous existing aureemenis, Pursuant to the nurnerous agrecments, the City may receive
reduced rent pavments in the event of "substantial hnpact” o availabic parmm- Caltrans has not
cons‘idert:d the financial impacts under the Cinv's Leosse and Sublease. In addition. under the

City's Lease Agreement and the Indenture of Trust (between the City and i)m-lcsn Kango Bunk
of Califormia), the Bonds are paid by the City from the lease pay ments 10 be made in accordance
o the Ciy's Lease Agreement. However. in the event of condenmmation, the City remuins
u*‘m: ed w repay the Bonds. As such, the taking proposed by Caltrans could cause the iy 10
deianit on the Bords.

g e prosused Resolution of Necessity, tee €70 would interiere with the numerous
the partics therein incinding »er not fimited 1w violating the O3
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B. Caltrans has failed to meet the City’s Public Works and Planning Requirements

In addition, the City has scrious concerns with the adoption of the proposed Reselution of
Necessity on the grounds that several issues relating to Public Works and Planning which have
peen naglected to be addressed and/or resoived to the satisfaction of the City. The items that
Caltrans has failed o address include. but are not limited 1o the following:

1. The Lakes
The plans submitted by Caltrans thus far are conceptual and lack detail and accuracy. The Plans
do not appear to comply with City code and adopted parking regulations. Caltrans has not
submitted a detailed. dimensioned, scaled plan showing the final configurations of all parking
lancs, parking, planters. trees, parking lot lighting. irrigation, all public and private utilitics. and
storm drains ete.  Caltrans has not submitted the foregoing plan to the City’s Planning
Department in an application

Also in regards 1o the location of the sewer, the City requires evidence that the proper casements
will be obtained for the sewer relocation.

2. Westlield

Calirans has not submitted a detailed, dimensioned. scaled plan showing the [inal configurations
f th ring road, California Avenue and the adjacent affected parcels. Caltrans has not submitted
appiication v Planning Department for the ring road. California Avenue and the adjacent

’rte ‘ted parcels.

f‘...

The two issues relating to Public Works and Plannming which have been neglected to be addressed

and/or reselved are matters that should be taken into careft! consideration of the weighing

whether the Pr’o}CCI is planned or locuted in 2 manner that will be most compatibie with the

g; eatest public geod and the least pm" te injury. The City would submit thawt the Commission
vould be remiss i1 it did not consider the Ully's points.

In conclusion. the ity iakes the positon that he ""onmlis'sio** must con *'.dcr the points and
ruised in this ;e'ta: and in doing so must decide that the conditions of CCP §1246.024
been met conceming he :"‘010"“ s impact yn the property intcrests sought @ be laken.
il of 1he Iurv_«mm. g. e City formally reguesis to asre 1nd be heard at she heuring on
the Sropos J Resviution of Necessity. Please consider this lerter as 1ae Ciy's written notice and
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objection. The City locks forward to the Commission’s tuli and fzir review of the
in this letier.

Respectifully submitted.

ALVAREZ-GLASMAN & COLVIN

Richard H. Lam. Esq.
Attorney for the City of West Covina

RHL/mle

ce:

Christopher J. Chung, City Manager

Mike Lee, Director of Community Development Commission

Arnold M. Alvarcz-Glasman, City Attornes

Glenn L. Block, Attorney for CDC

Andrew P. Nicrenberg, Deputy District Director - Right of Way (District 7)
Stan Jucobs. Acquisition Agent

P
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LIS o AN Suite L tel (318)957-0477 www.caledizw,com
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arr Sorper Aorooys of Law

GLENN L. BLock
GLBE@CALTDLAW.COM
DIRECT DIAL — 818-957-0477 x 103

May 2, 2013

Executive Director

California Transportation Commission
PO Box 942873, Mail Station 52
Sacramento, CA 94273-0001

Re: May 7, 2013 — California Transpeortation Comission’s Hearing re: Resolution
of Necessity
1. Land Adjacent to 100 and 110 S. California Ave., West Covina
[Caltrans Parcels 79816-1, 2, 3, 4]; and,
2. Land Adjacent to 1000-1050 Lakes Dr., West Covina
[Caltrans Parcels 79820-1.2]

To Honorable Director and Commission Members:

We have been retained as eminent domain counsel to the Successor Agency to the West
Covina Community Development Commission (hereinafter referred to as “Successor Agency™)
with respect to the State’s proposed acquisition by eminent domain of a portion of the above-
referenced properties (“Subject Properties™) for Caltrans Interstate 10 HOV Lane Project
(*Project™). The Successor Agency holds title to the real property by operation of law.

Consideration of the proposed Resolution of Necessities, referenced above, is presently
scheduled for the public hearing at the May 7, 2012 California Transportation Commission
(“Commission™) meeting.

The Successor Agency respectfully requests that the Commission consider this letter and
the objections contained herein when considering adoption of the proposed Resolution of
Necessity. Please ensure that this letter is included in the administrative record pertaining to the
hearing on this matter.

The Successor Agency previously sent correspondence setting forth objections to the
adoption of a Resolution of Necessity with respect to the initially scheduled public hearings that
did not go forward: (1) with respect to Parcel 79816 - 1, 2, 3 & 4 the prior hearing was set for the
June 27-28, 2012 CTC Meeting; and. (2) with respect to Parcel 79820 — 1 & 2 the prior hearing
was set for the December 14-15, 2011 CTC Meeting.
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Copies of the Successor Agency’s prior correspondence, dated November 2, 2011 {Parcel
No. 79820 - 1,2) and May 29, 2012 (Parcel No. 79816 — 1, 2, 3 & 4), are apparently already
included in the record as part of the California Department of Transportation’s Condemnation
Review Panel’s Reports (pursuant to to Mr. Mark A. Zgombic’s April 24, 2013 letter to me).

The following is a discussion of the grounds on which the Successor Agency objects to
the CTC's adoption of the above-referenced Resolutions of Necessity. Each property is
discussed separately below:

1. LAND ADJACENT T0 100 AND 110 S. CALIFORNIA AVENUE, WEST COVINA
- CALTRANS PARCELS 79816-1.2.3 AND 4 (WESTFIELD MALL)

A. CALTRANS HAS NOT MADE A PROPER OFFER AS REQUIRED BY
GOVERNMENT CODE §7267.2; ADOPTION OF THE PROPOSED
RESOLUTION OF NECESSITY WOULD VIOLATE CODE OF CIVIL
PROCEDURE §§1245.230 AND 1263.410).

Simply put, Caltrans is lowballing the Successor Agency by utilizing an old appraisal that
(more than a year old) at only 10% of the amount of its initial appraisal (§3.60/sf of land vs.
initial appraisal of $36/sf), and only about 5% of its most recent appraisal ($3.60/sf vs. recent
appraisal at $68/sf land). Not only has Caltrans failed to comply with the requirements to make a
proper offer in accordance with Cal. Govt. Code §7267.2, it is apparently attempting to strong-
arm another public agency.

California Code of Civil Procedure §1245.230 provides that before a public agency may
adopt a2 Resolution of Necessity, it must find, among other things, that an offer consistent with
California Government Code §7267.2 has been made. California Government Code §7267.2
requires that the government must obtain an appraisal of the property to be condemned in order
to determine just compensation, and make an offer of just compensation to the owner in the “full
amount™ so determined. “The amount shall not be less than the public entity’s approved
appraisal ...” (Cal. Govt. Code §7267.2 (2)(1)).

Here, Caltrans obtained fwo conflicting approved appraisals of the Subject Property and
then obtained a third appraisal by an independent appraiser (Mr. Douglas Edwards, Flavell,
Tannenbaum and Edwards). An offer based on the first appraisal (concluding at a land value of
$36/sf) was made on or about June 22, 2011 — nearly two years ago. Thereafter, notwithstanding
the mandate of Government Code §7267.2, another lower offer based on the second appraisal (at
$3.60/sf), was made on or about February I, 2012 — more than a year ago. Thus, by
supplanting its original offer with a new, lower, offer, Caltrans is in direct violation of
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Government Code §7267.2, and the CTC cannot make the requisite finding that an offer in
compliance has been made.

Moreover, Caltrans then obtained a third appraisal, prepared by Douglas Edwards, dated
June 12, 2012. Caltrans’ third appraisal concluded that the value of the land is $68/square foot.
This appraisal, however, was apparently never “approved.”

There are several inconsistencies and discrepancies between Caltrans’ first and second
appraisals. Apparently, based on the Panel Review Reports, Caltrans is relying on the offer
based on the first appraisal (June 2011). However, the description of the four parcels to be
acquired is different than the parcels appraised in the first appraisal. Thus, if Caltrans is
relying on the offer based on the first appraisal, it has not made an offer in compliance with
Government Code §7267.2 because the first appraisal valued only 3 parcels and the parcel
sizes are different than the parcels described in the Resolution of Necessity. Because of these
inconsistencies, the CTC cannot make the requisite finding that Caltrans has made an offer in
compliance with Government Code §7267.2.

The following are inconsistencies identified by the Successor Agency:

e Discrepancy in Number of Parcels — With respect to the parcels to be acquired
(excluding a potential “excess parcel™), Caltrans’ first appraisal identified three
parcels to be acquired: a fee parcel (79816-1) and two temporary construction
easement parcels (79816-2, 3). However, Caltrans’ second appraisal identified
four parcels to be acquired — the three identified in the first appraisal, plus an
additional temporary demolition easement (79316-4).

While the Notice of Intent to Adopt a Resolution of Necessity identifies four
parcels, only Caltrans’ second appraisal valued all four parcels. Yet, Caltrans’
appraisal of all four parcels (the February 2012 appraisal) is less than its appraisal
of just three of the four parcels (the June 2011 appraisal). While Caltrans is
relying on the June 2011 offer, that offer is not based on the four parcels
identified in the Resolution of Necessity. This is improper.

o Discrepancy in Parcel Sizes — Caltrans’ second appraisal (February 2012)
references different areas for each of the three parcels appraised in the first

appraisal:
Resolution of Necessitv/
First Appraisal (6/11) Second Appraisal (2/12)
Parcel 79816-1 24.088st 24,238sf
Parcel 79816-2 5,439sf 5,551sf

Parcel 79816-3 722sf 779sf
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Apparently, Caltrans is seeking a Resolution of Necessity to acquire the parcels
based on the sizes referenced in the second appraisal (February 2012) — which are
different from the sizes referenced in the first appraisal (June 2011). This is
improper.

e Inconsistent Valuations of Land Taken — There is a huge variance in the
valuations between the first and second and third appraisais. The first appraisal
valued the fee parcel (79816-1) at $36/sf, but the second appraisal values this
identical parcel at $3.60/sf — only 10% of the first appraisal. Moreover, the first
appraisal valued the 56 month temporary construction easements (79816-2 and 3)
at more than $100,000, but the second appraisal values these interests, as well as
the temporary demolition easement (79816-4) for a total of §2,500 — this is
merely 2% of the first appraisal.

And, the third appraisal values the fee parcel at $68/sf, the temporary construction
easement at $159,827 and the temporary demolition easement at $14,459. These
inconsistent valuations raise substantial questions of the manner in which Caltrans
is handling this case — and whether Caltrans is acting in good faith.

o Inconsistent Valuations of Site Improvements Taken — The identified site
improvements include paving, landscaping, lighting and other parking lot
improvements. In the first appraisal, Caltrans’ valued the site improvements at
$97,574.80. However, in the second appraisal, the valuation does not include
any compensation for the site improvements. (The alternate valuation in the
second appraisal, with consideration of the “excess’ parcel, includes a valuation
of the improvements at $89,800 — about $8,000 less than the first appraisal.)
Obviously, if there are improvements within the area to be acquired, they must be
compensated.

Moreover, the third appraisal obtained by Caltrans values the improvements at
$267,000. Again, these inconsistent valuations raise substantial questions of the
manner in which Caltrans is handling this case — and whether Caltrans is acting
in good faith.

These discrepancies/inconsistencies raise additional issues, If Caltrans’ intended that the
first appraisal was to be considered the pre-litigation offer required by California Government
Code §7267.2, it is clearly deficient because it does not include compensation for Parcel 79816-4
(the temporary demolition easement of 5,368sf). Moreover, if the parcel sizes in either appraisal
are not accurate, the offer is deficient because it does not reflect the proper valuation based on
the actual parcels to be acquired.
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If Caltrans’ intended that the second appraisal was to be considered the pre-litigation
offer required by California Government Code §7267.2, it is deficient because the valuation is
significantly lower than the first appraisal. Thus, it does not comply with the requirement that,
“The amount [of the offer] shall not be less than the public entity’s approved appraisal of the
fair market value of the property.” (Cal. Govt. Code §7267.2(a)(1)) Here, the value of the fee
parcel in the second appraisal is only 10% of the amount of the first appraisal, and the value of
the temporary easements is only 2% of the first appraisal.

Caltrans failure to comply with its legal mandate is exacerbated now that it obtained a
third appraisal valuing the property at $68/sf — almost double Caltrans’ initial appraisal, and
nearly twenty times Caltrans’ second appraisal.

For the foregoing reasons, the CTC cannot make the requisite finding that Caltrans has
made an offer in compliance with the mandate of Government Code §7267.2. The appraisals on
which the prior offers were made are now one and two years old; moreover, there are a variety
of inconsistencies between and among the three appraisals it has obtained.

In order to comply with its legal obligations, Caltrans must obtain a current appraisal of
the actual interests it seeks to acquire prior fo the CTC considering adoption of a Resolution of
Necessity. The Successor Agency respectfully submits that until an offer is made giving
appropriate consideration to these matters, the Commission should not consider adoption of the
proposed Resolution of Necessity.

B. ADOPTION OF THE PROPOSED RESOLUTION OF NECESSITY WOULD
VIOLATE CALIFORNIA CODE OF CIVIL PROCEDURE §§1245.230 AND
1263.410, AND CALIFORNIA GOVERNMENT CODE §7267.2, INSOFAR AS IT
FAILS TO PROPERLY CONSIDER SEVERANCE DAMAGES.

In addition to the above-referenced issues with the overall validity of Caltrans’ two
offers/appraisals, neither appraisal properly considered the matter of severance damages. Code
of Civil Procedure §1263.410 expressly requires that just compensation shall consider all
damages to the remainder property, where, as here, the property to be taken is only a portion of a
larger parcel (“severance damages”).

As noted above, the Subject Property consists of surface parking areas owned by the
Successor Agency that serve the immediately adjacent commercial/retail buildings, as well as the
Westfield Shoppingtown mall. The portions of the surface parking area to be acquired by
Caltrans as part of the Project represent about 25% of land area (about 128,000sf) owned by the
Successor Agency in this portion of the mall (the Successor Agency also owns other parking
areas within the mall).
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Although the taking and construction of the Project will result in severance damages,
none of Caltrans™ appraisals properly considered severance damages to the property not acquired.
{While Caltrans” first appraisal included compensation for “cost-to-cure” damages ($3,458.80),
this relates only to additional compensation for replacement of site improvements.)

Among other factors, the utility of the remainder parcel will be significantly diminished.
The fee area to be acquired (about 24,000sf) represents about 1/3 of the surface parking area that
presently serves the two adjacent retail/commercial buildings at 100 and 110 S. California
Avenue (about 72,000sf). Because Caltrans is also acquiring these two buildings as part of this
Project the utility of the remaining approximately 48,000sf of the surface parking area will be
severely diminished. This is particularly so during construction of the Project that is scheduled
to last until November 2016 — more than 4 2 years. However, although the Successor Agency
is entitled, by law, to compensation for the diminished utility of its remainder property, none of
Caltrans appraisals gives it any consideration.

In fact, Caltrans’ appraisals state that, “the remaining land could serve as additional
parking for the remaining retail establishments, and/or parking when there is redevelopment on
the subject site.” However, such use of the property is not realistic during Project construction —
particularly with respect to the temporary demolition easement impeding direct access from the
remaining retail buildings. Moreover, development of any portion of the remaining parking area
would be precluded during Project construction, particularly with imposition of the temporary
easements across portions of this land. Damages to this “remaining” land appears to be
substantial such that the “remaining” land will be rendered an uneconomic remnant.

The Successor Agency respectfully submits that until an offer is made giving appropriate
consideration to these matters, the Commission should not consider adoption of the proposed
Resolution of Necessity.

C. THE PROJECT IS NOT PLANNED OR LOCATED IN THE MANNER MOST
CONSISTENT WITH THE GREATEST PUBLIC GOOD AND LEAST PRIVATE
INJURY (CAL. CODE CIV. PROC, §1245.230(C)(3).)

It has recently come to the Successor Agency's attention that Caltrans failed to properly
evaluate the considerable private injury that will be caused by the Project during construction.
The law clearly requires that the Project be planned or located in the manner most consistent
with the greatest public good and least private injury. Here, however, the Project has not
properly considered the substantial impact of the Project on public streets and the Westfield
Mall.
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To date, Caitrans has not properly evaluated or considered the significant traffic impacts
of the Project during construction — and has not made any efforts to minimize the considerable
injuries (public and private) that will result. During construction, Caltrans apparently intends to
ciose Garvey Blvd. and California Avenue along the 10 Freeway adjacent to the Westfield Mall.
This is a heavily traveled roadway that will be disrupted during construction eliminating a key
traftic circulation route not just within the Mall, but for the public in general. Closure of this
roadway during construction is not consistent with the greatest public good and least private
injury — surely there is an alternative that would be less disruptive to both the public roads and
the Westfield Mall.

Notwithstanding the considerable impact of this street closure, Caltrans has not submitted
a traffic management plan to the City or Westfield that addresses the impacts on the public or the
Westfield Mall. Accordingly, the Project has not been planned or located in the manner most
compatible with the greatest public good and least private injury.

D. ADDITIONAL OBJECTIONS TO THE PROPOSED RESOLUTION OF
NECESSITY TO BE CONSIDERED BY THE CTC.

1. Department of Finance Determination that Property is Not a Governmental Use.

Title to this property was held by the Community Development Commission of the City
of West Covina (a redevelopment agency). This property, as well as the Lakes property,
provides public parking facilities associated with the adjacent commercial developments (the
Westfield Mall and the Lakes Office complex). These properties, and the adjacent commercial
developments, were developed as part of redevelopment projects undertaken by the Community
Development Commission in conjunction with private developers.

However, upon the abolition of redevelopment agencies in the State of California, title is
now nominally held by the Successor Agency to the CDC. This presents logistical issues as the
Successor Agency is not able to enter into agreements or other arrangements without the
approval of the City Council, the Oversight Board, and the State of California Department of
Finance.

Several months ago, the Successor Agency obtained the approval of the City Council and
Oversight Board for these properties to be transferred from the Successor Agency to the City’s
Parking Authority as these properties are public parking facilities — additionally, that portions of
the properties are sought by Caltrans for widening of the freeway.

The marter was then submitted to the California Department of Finance for approval.
Recently, the Department of Finance advised the Successor Agency that the transfer is being
denied because it is not a “governmental use.” Thus, although Caltrans seeks to acquire portions
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of these properties for widening of the freeway, the California Department of Finance apparently
has determined that this is not a “governmental use.”

2. Interests of Third Parties Have Not Been Considered and Addressed by
Caltrans.

The Westfield Mall, of which this property is a part, is encumbered by various
agreements amongst and between the various property owners. There are also land use
restrictions imposed by the City of West Covina. To date, Caltrans has failed to evaluate and
consider these matters. Among other matters, there are rights and obligations of the various
owners with respect to potential condemnation activities. These include, without limitation,
obligations to restore areas taken and/or damaged by virtue of condemnation actions and public
projects.

Moreover, the Successor Agency has raised concerns about the impact of the proposed
takings and Project with respect to the Community Facilities District (Mello-Roos) affecting the
Westfield Mall properties. To date, Caltrans has not provided the Successor Agency with its
analysis or evaluation of compensation to be paid based on these impacts.

Caltrans has failed to properly evaluate and consider the implications of its Project on
these various agreements and obligations, and take these matters into account in the
determination of just compensation.

Contrary to Caltrans’ assertion in its March 15, 2013 letter, all of this information is
publicly available as all agreements are a matter of public record. Moreover, although the
Successor Agency has no obligation to provide this information to Caltrans, all of the requested
information was previously provided.

3. Caltrans Never Provided Information It Agreed To Provide.

In June, 2012, at Caltrans’ initial Design Review Meeting with the Successor Agency, the
Successor Agency raised concerns and issues regarding private utility facilities located in and
adjacent to the proposed take areas. These private utility facilities include, without limitation,
parking lot lighting, electrical utilities and landscape irrigation facilities. Because these facilities
would be affected by the Project, during construction, Caltrans agreed to meet with the City of
West Covina on site to identify all such utilities and, for all utilities identified, Caltrans agreed to
provide a plan for properly securing these facilities during construction, ensuring that
replacement facilities are provided by Caltrans during construction, and that
restoration/reconfiguration of the facilities is accomplished after completion of construction.
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To date, Caltrans has not met with the City of West Covina, nor has Caltrans provided the
information it agreed to provide. Contrary to Caltrans’ assertion in Mr. Nierenberg’s March 15,
2013 letter, these requests were made subsequent to February 2013, Caltrans agreed to meet with
the Successor Agency/City, and Caltrans failed to do so. The Successor Agency/City has
provided all requested information. Moreover, these matters are not addressed in any of
Caltrans’ offer appraisals.

4. Uncertainty regarding the timing of the Temporary Construction Easements and
Temporary Demolition Easement.

Although Caltrans seeks to acquire Temporary Construction Easements and a Temporary
Demolition Easement for periods of 56 months (4 % years), this time-frame appears to be
excessive and not required for the Project. Caltrans is required to only acquire property (or
property interests) that are required for the Project. Unless Caltrans can establish that it needs
these temporary easements for actual construction activities associated with the Project for the
full 4 /2 years, this is excessive and not necessary for the Project,

E. CONCLUSION.

For the reasons set forth hereinabove, the CTC cannot make the requisite finding that an offer
in compliance with Government Code §7267.2 has been made by Caltrans. The Successor
Agency respectfully contends that the CTC cannot consider adoption of the proposed Resolution
of Necessity, or must deny approval thereof, unless and until a proper offer is made and Caltrans
has addressed all of the matters set forth above.

2. LAND ADJACENT TO 1000 — 1050 LAKES DRIVE, WEST COVINA — CALTRANS PARCELS
79820-1, 2 (LAKES OFFICE COMPLEX)

A. CALTRANS HAS NOT MADE A PROPER OFFER AS REQUIRED BY
GOVERNMENT CODE §7267.2 PROPERLY TAKING INTO ACCOUNT
SEVERANCE DAMAGES; ADOPTION OF THE PROPOSED RESOLUTION
OF NECESSITY WOULD VIOLATE CODE OF CIVIL PROCEDURE
§§1245.230 AND 1263.410.

Here, although Caltrans is required to evaluate and analyze potential severance damages
where only a portion of property is being acquired, Caltrans failed to include compensation for
the considerable severance damages (during construction and permanently) that wil! result from
the Project. This Project includes the taking of a portion of the parking area that will result in the
loss of more than 80 parking spaces during construction. and about 40 parking spaces
permanently. Caltrans’ offer completely ignores these damages (although Caltrans does
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recognize the impact because it retained the services of a parking engineer to evaluate potential
reconfiguration scenarios).

Neither Caltrans, nor its appraiser, ever consulted with anyone at the City of West
Covina (nof the Successor Agency, the Public Works Department or the Planning
Department) to evaluate and analyze the actual loss of parking based on various City
requirements.

California Code of Civil Procedure §1245.230 provides that before a public agency may
adopt a Resolution of Necessity, it must find, among other things, that an offer consistent with
California Government Code §7267.2 has been made. California Government Code §7267.2
requires that the government must obtain an appraisal of the property to be condemned in order
to determine just compensation, and make an offer of just compensation to the owner in the
amount so determined.

While Caltrans obtained an appraisal, and made an offer, neither the appraisal nor the
State’s determination of just compensation is consistent with the law. Code of Civil Procedure
§1263.410 expressly requires that just compensation shall consider all damages to the remainder
property, where, as here, the property to be taken is only a portion of a larger parcel (“severance
damages™). Caltrans’ appraisal fails to properly take such severance damages into account.
Specifically, without limitation, Caltrans’ appraisal (1) fails by a large margin to correctly
account for the parking spaces being lost, and (2) fails to consider the cost of replacing such
parking.

The Subject Property consists of two multi-level parking structures and adjacent surface
parking areas held by the Successor Agency that serve the two privately owned adjacent office
buildings as well as adjacent retail/movie theater space. The office complex, known as “The
Lakes office complex,” consists of two buildings of approximately 90,000 square feet each, for a
total of about 180,000 square feet of office space. The Lakes office complex is adjacent to
multi-tenant retail commercial buildings, also privately owned, including a movie-theatre. There
are various agreements binding the various owners with respect to parking, cross easements and
operations.

The State seeks to acquire two adjacent parcels from the Successor Agency’s parking
areas serving The Lakes’ office complex and adjacent retail (Caltrans Parcel Numbers 79820-1
and 79820-2). The first parcel is an approximately 7,718 square foot permanent fee acquisition.
The second parcel is an approximately 8,297 square foot temporary construction easement
(expiring November 15, 2016) immediately adjacent to the permanent fee acquisition. Together,
these parcels encompass the entire row of surface parking spaces and related improvements —
consisting of 85 parking spaces — along the freeway frontage. The permanent fee taking
encompasses varying widths of this row of parking spaces. with the temporary construction
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easement encompassing the remaining width of the parking spaces and encroaching into portions
the drive-aisle.

Notwithstanding that the take area encompasses 83 parking spaces which will be
permanently lost, Calfrans’ appraisal incorrectly assumes a loss of only 41 parking spaces.
Moreover, even with respect to the 41 spaces that Caltrans ™ appraisal admits ywill be lost, the
appraisal fails to attribute any damage to the loss of those spaces and fails to consider the cost
of replacing those lost spaces.

The discrepancy between the 85 spaces actually lost and the 41 spaces Caltrans” appraisal
assumes will be lost appears to be based on the erroneous assumption that 44 additional parking
spaces can somehow be squeezed into what's left of the parking lot by (1) reducing or
eliminating “landscape medians™ adjacent to the impacted parking areas; and (2) narrowing the
drive-aisle adjacent to the impacted parking area.

However, there is no valid legal basis for assuming that landscape medians can be
eliminated or drive aisles narrowed. To the contrary, the proper assumption would be that the
Subject Property was constructed in compliance with all applicable laws (including providing
sufficient parking as well as the required landscape areas and drive aisles), and that the landscape
medians and drive aisles cannot simply be eliminated or reduced and replaced with parking. In
short, there simply is no basis for assuming that 44 parking spaces can be restored within the
remaining surface parking area.

Moreover, even with respect to the 41 parking spaces Caltrans’ appraisal admits are
permanently lost, Caltrans’ appraisal appears to be based on the erroneous assumption that even
if parking spaces are permanently lost as a result of the taking, the loss of these parking spaces
would not impact the property in any event. In other words, Caltrans’ appraiser suggests that
although Caltrans is actually acquiring land from the Successor Agency — and is actually
permanently removing a substantial number of parking spaces as a result — the land is somehow
not really needed because less parking should suffice, and the Successor Agency is therefore not
actually suffering any loss.

This assumption, too, is unwarranted. The number of parking spaces constructed were
constructed for a reason. The loss of those parking spaces is indeed a loss. Caltrans’ appraiser’s
suggestion that there is no loss because the City of West Covina could simply “grant and
typically ‘grandfather-in’ conditions causing nonconformity and/or make accommodations due
to public acquisitions,” is irrelevant and inconsistent with the law. Caltrans has a responsibility
under the law to compensate a property owner for the property that is being taken and all
damages caused by the taking. Simply because the condemnee here happens to be a public
agency that in theory might be able to wield its political clout to obtain an exemption from the
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City’s parking requirements does not excuse Caltrans from paying for the damages its taking will
cause.

Finally, Caltrans’ appraisal utterly ignores the potential cost to the Successor Agency to
restore the lost parking spaces. As noted, 85 parking spaces will be permanently lost as a result
of Caltrans’ proposed taking. Even Caltrans® own appraisal admits that there is insufficient room
on the remaining property to restore all of those spaces as surface spaces. Thus, Caltrans’
appraisal contemplates construction of a parking structure (which may or may not even be
feasible) as the only possible means of restoring these spaces. Yet, Caltrans’ appraisal includes
no analysis whatsoever of whether this is even possible or feasible, much less consider the
substantial costs such construction would almost certainly entail.

The Successor Agency respectfully submits that until an offer is made giving appropriate
consideration to these matters, the Commission should not consider adoption of the proposed
Resolution of Necessity.

B. CALTRANS HAS NOT FORMALLY SUBMITTED ANY PARKING
RECONFIGURATION PLANS.

In response to comments more than a year ago from the Successor Agency similar to the
comments described above, Caltrans indicated that it would retain a parking engineer to evaluate
parking impacts resulting from the taking and Project, and to propose potential alternatives to
mitigate parking impacts. It is our understanding that Caltrans retained a parking engineer, LVR
International ("LVR™), in furtherance of negotiations for acquisition of the required portions of
the Subject Property. Presumably, Caltrans did this in an effort to comply with California
Government Code §7267.1(a)’s mandate that public agencies “shall make every reasonable effort
to acquire expeditiously real property by negotiation.”

Negotiations between the State and the Successor Agency were delayed while the State
obtained a parking analysis from LVR. However, contrary to the mandate of California
Government Code §7267.] and prior to engaging in further discussions in light of LVR’s parking
analysis, Caltrans went ahead and scheduled the Commission’s consideration of the proposed
Resolution of Necessity for December 14-15, 2011, In fact, although the Successor Agency met
with the engineer in August, the State did not even provide Successor Agency with LVR’s
parking analysis until October 26 — affer Caltrans sent its Notice of Intent to Adopt a Resolution
of Necessity.

Preliminarily, the Successor Agency raised a number of questions regarding the
assumptions and basis for the alternative parking plans provided by LVR. Subsequently,
Caltrans provided modified parking reconfiguration plans that were reviewed by the Successor
Agency. However, unless and until formal plans are submitted to the City of West Covina,
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together with an appropriate application, the City is unable to analyze and evaluate the plans for
consistency with ali applicable requirements. Moreover, the City is precluded from evaluating or
assessing development plans without a full plans and an application.

Moreover, Caltrans agreed to provide the Successor Agency with an estimate of the costs
associated with accomplishing the parking lot reconfiguration, including costs of temporary
reconfiguration during construction (to address the 85 parking spaces lost during construction).
To date, none of this information has been provided to the Successor Agency (or City). Unless
and until this information is provided, Caltrans has not made a proper offer of compensation as
required by Cal. Government Code §7267.2.

The Successor Agency respectfully submits that until an offer is made giving appropriate
consideration to these matters, the Commission should not consider adoption of the proposed
Resolution of Necessity.

C. ADDITIONAL OBJECTIONS TO THE PROPOSED RESOLUTION OF
NECESSITY TO BE CONSIDERED BY THE CTC.

1. Department of Finance Determination that Property is Not a Governmental Use.

Title to this property was held by the Community Development Commission of the City
of West Covina (a redevelopment agency). This property, as well as the Westfield Mall
property, provide public parking facilities associated with the adjacent commercial developments
(the Westfield Mall and the Lakes Office complex). These properties, and the adjacent
commercial developments, were developed as part of redevelopment projects undertaken by the
Community Development Commission in conjunction with private developers.

However, upen the abolition of redevelopment agencies in the State of California, title is
now nominally held by the Successor Agency to the CDC. This presents logistical issues as the
Successor Agency is not able to enter into agreements or other arrangements without the
approval of the City Council, the Oversight Board, and the State of California Department of
Finance.

Several months ago, the Successor Agency obtained the approval of the City Council and
Oversight Board for these properties to be transferred from the Successor Agency to the City’s
Parking Authority as these properties are public parking facilities — additionally, that portions of
the properties are sougnt by Caltrans for widening of the freeway.

The matter was then submitted to the California Department of Finance for approval.
Recently, the Department of Finance advised the Successor Agency that the transfer is being
denied because it is not a “governmental use.” Thus, although Caltrans seeks to acquire portions
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of these properties for widening of the freeway, the California Department of Finance apparently
has determined that this is not a “governmental use.”

2. Interests of Third Parties That Have Not Been Considered and Addressed by
Caltrans.

The Lakes Office Complex, of which this property is a part, is encumbered by various
agreements amongst and between the Successor Agency, the City of West Covina and the
Developer (Gateway Crescent). To date, Caltrans has failed to evaluate and consider these
matters. Among other matters, there are rights and obligations of the various owners with
respect to potential condemnation activities. These include, without limitation, obligations to
restore areas taken and/or damaged by virtue of condemnation actions and public projects.

Caltrans has failed to properly evaluate and consider the implications of its Project on
these various agreements and obligations, and take these matters into account in the
determination of just compensation.

Contrary to Caltrans’ assertion in its March 15, 2013 letter, all of this information is
publicly available as all agreements are a matter of public record. Moreover, although the
Successor Agency has no obligation to provide this information to Caltrans, all of the requested
information was previously provided.

3. Caltrans Never Provided Information It Agreed To Provide.

In June, 2012, at Caltrans’ initial Design Review Meeting with the Successor Agency, the
Successor Agency raised concerns and issues regarding private utility facilities located in and
adjacent to the proposed take areas. These private utility facilities include, without limitation,
parking lot lighting, electrical utilities and landscape irrigation facilities. Because these facilities
would be affected by the Project, during construction, Caltrans agreed to meet with the City of
West Covina on site to identify all such utilities and, for all utilities identified, Caltrans agreed to
provide a plan for properly securing these facilities during construction, ensuring that
replacement facilities are provided by Caltrans during construction, and that
restoration/reconfiguration of the facilities is accomplished after completion of construction.

To date, Caltrans has not met with the City of West Covina, nor has Caltrans provided the
information it agreed to provide. Contrary to Caltrans’ assertion in Mr. Nierenberg’s March 15,
2013 letter, these requests were made subsequent to February 2013, Caltrans agreed to meet with
the Successor Agency/City, and Caltrans failed to do so. The Successor Agency/City has
provided all requested information.
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4. Uncertainty Regarding The Timing Of The Temporary Construction Easement.

Although Caltrans initially sought to acquire a Temporary Construction Easement for a
period of 56 months (4 % pears), Caltrans has acknowledged that this time-frame is excessive
and not actually required for the Project. Thus, Caltrans previously agreed to shorten the time to
28 months. However, it is unclear for what period Caltrans is now seeking to acquire in its
Resolution of Necessity because apparently the Resolution of Necessity is based on the offer
appraisal which considered compensation based on a 56 month TCE.

Caltrans is required to only acquire property (or property interests) that are required for
the Project. Unless Caltrans can establish that it needs these temporary easements for actual
construction activities associated with the Project, this is excessive and not necessary for the
Project.

D. CONCLUSION.

For the reasons set forth hereinabove, the CTC cannot make the requisite finding that an
offer in compliance with Government Code §7267.2 has been made by Caltrans. The Successor
Agency respectfully contends that the CTC cannot consider adoption of the proposed Resolution
of Necessity, or must deny approval thereof, unless and until a proper offer is made and Caltrans
has addressed all of the matters set forth above.

Veyy trgﬁrj,

Gl*{o L. Block
CaliYornia Eminent Domain Law Group,
a Professional Corporation

cc:  Mr. Christopher Chung, Successor Agency to the Community Development Commission
Mr. Andrew Nierenberg, Deputy District Director, District 7
(Andrew_p_nierenberg@dot.ca.gov)
Mr. Michael Miles, District Director, District 7 (Michael.miles@dot.ca.gov)
Mr. Mark Zgombic, Senior Right of Way Agent (mark_zgombic@dot.ca.gov)



